OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GerALd C. MANN
ATronssy Gunenat

Honorable John S. Rudd, Jr.
Actuary and Assistant Director
Teacher Retirement of Texas
hustin, Texas

Dear 3ir:

retirement
5, Subsect

mher as a teacher."

3 and S5(a) of Seetlon 5 of the Teacher
Retiremen® Ac iecle 29082-1, Vernon's Annotated Civil 3tat-
utea) read ws follows:

n3. Disability Retirement Benefitis
"Upon the application of & member or his

legal representative scting in hls behalf,
any member who has hed twunty (20) or mora

years of creditable service may be retired
by the state Board of Trustees, not less
than thirty (30} and not more than ninety
(90) days next fcollowing the date of filing
such ajplication, on a disability retiremsnt
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allowance, provided that the liedical Board,
after & medical examination of suck member,
ghall certify that such member is mentally
or physically incapacitated for the further
performance of duty, that such incapsacity
is likely to be permanent, and that such
rember should be retired."

wk oy o2

"Se Benerioiarieé Retired on Account
of Disability.

"0nge each year during the first five
($) years following retirement of a member
on a disability retirement allowance, and
once in every three-year period thereafter,
the 3Jtate Board of Trustees may, and upon
his application shaell, require eany dis-
ability benefiociary who has not yet at-
tained the age of asixty (60} years to un-
dergo a medical examinetion, such examirna-
tion to be made at the place of residence
of said beneficlary or any other place mutc-
ally egreed upon, by a physician or phyei-
cians designated by the State Board of Trus-
tees, Should any disadbility beneflclary
who has not yet attained the age of sixty
(60) years refuse to submit to at least one
medical examination in any sush periods by
a physician or physiocians designated by the
State Board of Trustees, his allowance shall
be discontinued until his withdrawal of such.
refusal, and should his refusal continue
for one year, all his rights in and to his
allowance shall be revoked by the State
Board of Trustees.

*(a) should the Medical Board report
and certify to the sState Board of Trustees
that such disebility beneficlary is no
longer physically or mentally ineapacitated
for the performanc¢e of duty, or that such
disahility beneficiary is engeged in or is
eble to engage in a gainful oceupation, and
should the State poard of Trustees dy &
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majority vote conour in sueh report, than the
anount of his allowance shall be discontinued
or reduced to an amount by whiech the amount of
the last year's salary of the benefliciary, as

a teacher, exoceeds his present earning eapecity.
Should his sarning capaocity be later changed,
the amount of his allowance may be further modi-
fied; provided, that the revised allowance shall
not excsed the amount of the allowance original-
ly granted, nor shall it exceed an amount which,
when added to the amount earnable by the bensfi-
eclary, equals the amount of his compensation

for the last year prior to retirement.v

Subsection 3 provides the conditions upon which a
nember may be retired on a 4isability retirement allowance:
namely, "that the Nedical Board after a medical examination
of such member, shall certify that suoh mexber is mentally
or physically incapacitated for the further performancge of
duty, that such iancapacity 1is likely to bde permanent, and

such meumber should be retired.," (Emphasis supplied.)
*Duty" as used in the statute obviously means that duty by
virtue of which the person iz a memdber of the Retirement
System, Therefore, if thes iedioal Board reaches the goneclu-
sion that the member is incapasitated for further teaching
and oertifies the same in asgordance with the statute, we
are of the opinion that the State Board of Trustees may re-
tire the member because of such disability.

Subsection $(a) deals with a person who was re-
tired on acoount of déisability but who iz now nt longer so
incapacitated or engaged or able to engage in a gainful oo~
cupation. The Board of Trustees is euthorized to reduce the
allowence of suoch a person now engaged in & galnful ooccupa-
tion to an amount by which the last years salary of ths bene-
fieiary, es & teacher, exceesds his present earnlng ospaeity.
In other words, the allowance shall not be greater than the
amount when added to his present earning capacity equals his
last year's salery as & teacher,

Does this provision prevent the Board of Trustess
from retiring a member physically or mentelly incepecitated
from teaching because he is engaged in some galnful ogoupa-
tion? we think not. 3Seetlon 3 doces not state that the
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member must not be so engaged, and we are noct authorized,

. nor do we feel that we should read 1% intc the statute.
There would be no reason to diatinguish between a member en-~
gaged in a geinful occupation at the time of retirement, and
one who 1g not but who later becomes so engaged, and penalize
the former. Ve 4o believe, however, that Section 5(a) sets
the maximum allowance of such person.

In view of the foregoing, it i3 the opinion of
~ this department that the state Board of Trustees of the
- Teacher Retirement System is authorized to retire a member,
who is physically or mentally incapacitated from the further
. performance of his duty as a teacher, on a disability re-
" tirement allowance under Subsection 3, Section § of the
. Teacher Retirement Aot even though such member is engeged in
‘a galinful occupation at the time of retirement; however, the
- allowance of such member shall not be more than that emount
- whieh when added to the amount earnable in such gainful cecu~-
pation exceeds his last yeart's compensation as a teachsr,

very truly yours
ATTORNEY GENERAL COF T

/V.

Gearge W. 3 ks
Aseistant
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